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QUESTIONS PRESENTED 


1. In a prosecution for robbery, can the trial judge 
instruct the jury that an inference of guilt may be drawn from 
the recent unexplained possession of stolen property, when the 
“stolen property is fungible -- e.g., money in small denomina- 
tions -- and there is no evidence identifying the property in 
appellant's possession as the stolen property? 

2. In a prosecution for robbery, is the failure to 
instruct a new jury about the elements of the crime charged, 
and the failure to instruct on the duty to acquit if the govern- 
ment fails to prove identity beyond a reasonable doubt, error 
requiring a new trial? 

3. Ina trial for robbery, is the admission into 
evidence of the! opinion and conclusion of a witness that the 


appellant saw the witness and then ran away, error requiring 


reversal, when no factual foundation for the opinion has been 


laid and the facts are easily describable? 

4, In a trial for robbery, is it error requiring reversal 
to allow, over objection, a series of questions by the prosecutor 
designed to show that a crucial defense witness was incarcerated 
at the time of the trial, when the witness had not been convicted 


of any offense at that time? 
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STATEMENT OF POINTS 


THE TRIAL COURT COMMITTED PLAIN ERROR AFFECTING SUB- 
STANTIAL RIGHTS IN INSTRUCTING THE JURY THAT THEY 

COULD INFER GUILT SOLELY FROM THE FACT THAT APPELLANT 
HAD THREE DOLLARS AND NINETY-TWO CENTS IN HIS POSSESSION 
WHEN HE WAS APPREHENDED. 


(With respect to point I, appellant desires the Court to 
read the following pages of the Reporter's Transcript: 
184-186). 


THE CHARGE TO THE JURY WAS DEFICIENT ON THE ISSUES OF 
IDENTIFICATION, AND ON THE DUTY TO ACQUIT IF THE GO- 
VERNMENT FAILED TO PROVE EACH ELEMENT OF THE CRIME 
CHARGED. THESE DEFICIENCIES ARE PLAIN ERRORS AFFECT- 
ING SUBSTANTIAL RIGHTS. 


(With respect to point II, appellant desires the court 
to read the following pages of the Reporter's Transcript: 
178-187 inclusive). 


THE ADMISSION INTO EVIDENCE OF IMPROPER OPINION AND 
CONCLUSION EVIDENCE REQUIRES REVERSAL OF APPELLANT'S 
CONVICTION. 


(In connection with point III, the appellant desires 
the court to read the following pages of the Reporter's 
Transcript: 41-42, .171). 


THE TRIAL COURT COMMITTED SUBSTANTIAL ERROR WHEN THE 
PROSECUTOR WAS ALLOWED TO BRING OUT, IN CROSS-EXAMINA- 
TION OF WITNESS ANDERSON, THAT ANDERSON WAS IN JAIL 
AT THE TIME OF THE TRIAL, ALBEIT HE WAS NOT CONVICTED 
OF ANY CRIME AT THAT TIME. 


(with respect to point IV, the appellant requests the 
court to read the following pages of the Reporter's 
Transcript: 92-95, 172, 173-175). 


SUMMARY OF ARGUMENT 


The trial judge committed plain error affecting sub- 
stantial rights when he instructed the jury that the inference 
of guilt arising from the recent unexplained possession of stolen 
property might be applicable in this case. The inference can 
only be applied to cases in which the property found in the 
accused's possession is identifiable as the stolen property. In 
the instant case the property was money in small denominations, 
whose fungible nature prohibits drawing the tavevence charged. 

The trial judge committed further plain error in his 
charge by failing to instruct the jury about the elements of 
the crime charged; by failing to instruct on the duty to acquit 
if not persuaded beyond a reasonable doubt of the accuracy of 
the identification evidence; by failing to instruct on the duty 
to acquit if the defendant's alibi created a reasonable doubt; 
and by characterizing the government's evidence as "the proof”. 

The trial court allowed, over objection, certain opinion 
and conclusion testimony. The admission of this testimony 
improperly removed from the jurtgs consideration the issue of 
whether the appellant saw the eye-witness and then turned and 
ran away from him. The prejudice was multiplied when the 
prosecutor argued that this evidence was proof of appellant's 


guilt. 


The trial court erred in permitting the prosecutor, over 


objection, to bring out that the only defense witness other than 
the accused was in jail at the time of the trial, even though 
he had not been convicted of any crime at that time. The rule in 


the District of Columbia does not permit such evidence. 
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JURISDICTIONAL STATEMENT 


Appellant was tried in the United States District 
Court for the District of Columbia, before the Honorable 
Henry A. Schweinhaut, United States District Judge, and 
a jury, on an indictment under D.C. Code, Section 22-2901, 
charging one count of robbery. On March 9, 1964, the jury 
found appellant guilty as indicted; and on September 18, 1964, 
after an observation ordered by the Court, 18 U.S.C. Sec. 


5010 (e), appellant was sentenced pursuant to The Federal 


ee ees 


Youth Corrections Act, 18 U.S.C. Sec. 5010 (b). The 


judgment and commitment was filed on September 21, 1964. 
On the same day, appellant was granted leave to appeal 
in forma pauperis. The jurisdiction of this court is 
founded on 28 U.S.C. Sec. 1291. 


STATEMENT OF THE CASE 

This is an appeal from a judgment of guilty after trial 
on an indictment for robbery. The government's witnesses 
testified substantially as follows: 

The complaining witness, a Miss Bechter, was standing 
at a bus stop at Eighth Street and Pennsylvania Avenue, 
N.W. at about 5:00 o'clock on January 14, 1964. (Tr. 26-27). 
She had in her possession a pocketbook, in which was a 
_ change purse containing approximately $3.85.(Tr. 28-29). 

Also standing at the bus stop was one Talbert. Talbert 
testified that he saw the appellant reach down into Miss 
Bechter's pocketbook and take out her purse but he did not 
do anything to apprehend the thief at that time. (Tr.38). 

Both Talbert and Miss Bechter boarded the bus, and when 
the bus had left the bus stop, Talbert told Miss Bechter 
that “her purse had been picked,’ (Tr. 39). Talbert and Miss 
Bechter got off the bus at either Ninth Street (Tr.32) or 
Tenth Street (Tr. 47-48) and together they walked back 
toward the bus stop. (Tr.32,40). When they arrived at 
Eighth Street, Talbert saw the appellant standing inside 
the doorway of Kann's Department Store. (Tr.40). Tabane 
entered the store and lost sight of appellant.(Tr.55). He 


again saw appellant ‘approaching the exit on Seventh Street." 
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(Tr. 42). Appellant was walking. (Tr.55). Talbert 


"grabbed him and held him." (Tr.42). Talbert had never 
seen the appellant prior to this incident. (Tr. +3). 

The store detective, Mr. Machuskie, a licensed special 
policeman, was called to the counter where Talbert had 
seized appellant, and was told by Talbert that appellant ‘had 
just robbed a lady,’ (Tr.70). The appellant innsaaatels denied 
this. (id .) MacLuskie took appellant and Talbert: to the Eighth 
Street side of the store where Miss Bechter was walting. Miss 
Bechter told MacLuskie that the appellant had tain her purse.* 
(Tr.71). MacLuskie searched appellant and found three dollars 
and ninety-two cents in appellant's pocket. (Tr.72). This 
money was received into evidence over objection. (Tr.81). 
Neither the change purse nor any of Miss Bechter's personal 
papers were found in appellant's possession. (Tr.75). In 
fact, the change purse and a driver's license feck found the 
next morning in some hedges at Pennsylvania Avenue and Market 
Streets, N.W. (Tr. 77-78). 

The appellant's defense testimony was substantially 
as follows: 

One Cornelius Anderson testified that he had met appellant 
in the afternoon of January 14, sometime after 3:00 o'clock, 
and they decided to go shopping at Hecht's Department Store. 
(Tr.84). Together, after finishing at Hecht's they went to 
Kann's, arriving between 4:30 and 5:00 o'clock, where they went 
to the food counter. (Tr. 84-86). 
¥ Miss Bechter, of course, had no way of knowing who took her 


purse; sne was not even aware that it was missiing until 
Talbert had so informed her on the bus. 


oe 
While Anderson stayed at the food counter, eating, appellant 
left him to purchase a sweater. Anderson did not see him 
again because appellant was arrested. (Tr. 85-86). 
Anderson further testified that appellant had at least 
twenty-two dollars in his possession when they left Hecht's. 
(tr. 86,90-91). 


During cross-examination of Anderson, and over objection, 


the prosecuting attorney was permitted to bring out that 
Anderson was in jail at the time of appellant's trial 

(Tr. 95-96), albeit at the time Anderson had not been 
convicted of any offense. The prosecutor during his 
summation again alluded to Anderson being in jail. (Tr. 172). 
Defense counsel was willing to stipulate that the witness 
and the appellant had an opportunity to talk about the case 
before the trial. (Tr. 93-94). 

The appellant took the stand and testified to his 
activities on that day, telling the same story that 
Anderson had told. He denied any participation in the 
theft. (Tr. 108-109). 

The rebuttal witnesses added nothing concerning the 
theft itself or the identification of the appellant. 

The judge's charge to the jury is quoted and discussed 


in several arguments made on appellant's behalf. 
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(With respect to point I, Appellant desires the Court to 
read the following pages of the Reporter's Transcript: 
184-186) 


THE TRIAL COURT COMMITTED PLAIN ERROR AFFECTING SUB- 
STANTIAL RIGHTS IN INSTRUCTING THE JURY THAT THEY 

COULD INFER GUILT SOLELY FROM THE FACT THAT APPELLANT 
HAD THREE DOLLARS AND NINETY -TWO CENTS IN HIS POSSESSION 
WHEN HE WAS ARRESTED. 


a) An instruction _on the inference of guilt arising 


from the recent unexplained possession of stolen 


property is not proper when the property seized from 


a defendant is fungible and has not been identified 


_as the stolen property. 


The government proved in its main case that the purse stolen 
from the complaining witness contained three dollars and eighty- 
five cents. They also proved that when appellant was apprehended 
he. had in his possession three dollars and ninety-two cents. 

There was no evidence offered identifying the money in appellant's 
possession as the money stolen from the complainant, nor was any 
evidence offered that when apprehended appellant had the complain- 
ant's purse or papers.* Based upon these facts, the trial court 
instructed the jury: 


There is a rule of law, a principle of law, which 
you may or may not decide applies to this case. 
That is that the possession of stolen property 
recently after the property was stolen justifies 
the inference that the possession is guilty pos- 
session, and though only prima facie evidence of 
guilt -- that is, evidence on its face, -- may be 
of controlling weight unless explained by the cir- 
cumstances or satisfactorily accounted for in some 
way consistent with innocence. 


I should say more about that than just to recite 
the rule of law: The money in this case was substantially 
equal in amount to the money alleged to have been — 
stolen, but it was not identified of course by serial 
numbers, say, as the precise bills or the precise 
change actually. There was five or seven cents more 


¥ "The purse was round the next day across the street from 
the store in which appellant was arrested. (Tr. 77-78). 


eae 


in change than Miss Bechter said was actually stolen 
from her, but, the approximate amount of money, of 
currency, was found on the defendant. 


You may draw an inference that his possession 
was guilty possession, or you may decide not to, 
depending on how you view the evidence. 


He and his witness explained it by saying that 
he had a twenty-dollar bill which the witness Anderson 
said that he saw under a one-dollar bill while they 
were in Hecht's store, that he saw the twenty-dollar 
bill and that he, Anderson, had given him two more 
dollars in change. He owed him two dollars. But he 
said that he paid him that earlier in the afternoon 
while they were in Hecht's. The defendant testified 
to that also, that he had -- I think he said three 
dollars in one-dollar bills and some change plus the 
twenty-dollar bill. And he says that when the witness 
Talbert grabbed him in Kann's store and, as he said, 
caused him to 'black out' he felt Talbert's hand go 
in his pocket, and that twenty dollais of the twenty- 
three dollars was gone when the security officer 
arrested him. 


So he ‘accounts for the possession of this money. 
And you will accept his explanation or you won't. If 
it creates a reasonable doubt in your mind, that is 
the end of the matter and you should find him not guilty. 
If you don't believe his story or do not have a reason- 
able doubt, you may consider the inference that I have 
told you about and find that it was guilty possession. 
You take that circumstance into account, along with all 
the rest of the evidence that there is, so that your 
verdict will be upon the whole case and not a part of it. 


The necessary prerequisite to the inference of guilt which 


arises from the unexplained possession of stolen property 


recently after a theft has been committed, is, of course, that 


the property be identifiable and be identified as the recently 
stolen property. Without specific identification the inference 
cannot, as was charged here, support a verdict of guilt. 

Appellant does not urge here that the jury cannot consider the 

fact the appellant had in his possession an amount of money similar 
to the amount stolen from the complainant, but it is submitted that 


this fact, standing alone, cannot support a verdict of guilty. 
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In the leading case of Tot v. United States, 319 U.S. 
463 (1943), an attack under the due process ibibese was 
successfully mounted on a statute which made the fact of 
possession of a firearm, by a person who ALtherto had been 
convicted of a crime of violence, presumptive evidence 


that the firearm was shipped or received in interstate 


commerce. The Supreme Court stated the constitutional 


test: 


a statutory presumption cannot be sustained if 
there be no rational connection between the 
fact proved and the ultimate fact presumed, if 
the inference of the one from proof of the 
other is arbitrary because of lack of connection 
between the two in common experience. ... 
where the inference is so strained as not to 
have a reasonable relation to the circumstances 
of life as we know them it is not competent for 
the legislature to create it as a rule govern- 
ing the procedure of courts. Id. at 467-68. 


Speaking specifically to the inference involved in 
the instant case -- viz., the inference of guilt from 
possession of stolen property -- Judge Brown stated that 
it is a 


fundamental concept that a Federal Trial Judge 
at all times, in all stages of the trial, must 
make certain that a naked legal rule has fact- 
ual relevance,and its application is surround- 
ed with continuous safeguards. Whether the 
presumption* can arise, whether it is permis- 
sible requires a determination that the total 
circumstances give rational assurance to the 
feeling that in the abundant experience of man- 
kind, the conclusion sought to be applied has 
the intrinsic mark of probability and reason- 
ably convincing weight. Barfield v. United States, 209 F.2d 


ee 7” . H . + 
¥* In this circuit the word “inference” would have been 
proper. 


? 


Zieh 


936, 942 (5th Cir. 1956). And in Wright v. United 

* States, 89 U.S. App. D.C. 70, 189 F.2d 099 (1951), 
this Court said that the inference arising from the 
recent and unexplained possession of stolen property 


is an inference of "limited character." 


The inference of guilt from possession is generally 
applied in cases involving five types of stolen prop- 
erty: (1) cars and trucks; (2) securities, bonds, checks 
and other identifiable commercial instruments; (3) money 
stolen from banks and specifically identified by serial 
number; (4) commodities hijacked from interstate ship- 
ments; and (5) deeesitensous specifically identifiable 
stolen property, such as jewelry, cameras with serial 
numbers, wallets, furs, etc. The Appendix to this brief 
cites over sixty cases grouped by subject matter in which 
the inference was involved, and in every case the property 
found in the defendant's possession was clearly identifiable 
as the recently stolen property. No case has been found to 
the contrary. 

Usually, when the inference of guilt from possession 
is involved in a case, the identification of the property 
is so obvious that the point is not discussed. When dis- 
cussion does occur, the unanimous rule is that the property 


must be specifically identified as the stolen property. 


See e.g., Thomas v. United States, 11 F.2d 27 (4th Cir. 1926); 


Nakutin v. United States, 8 F.2d 491 (7th Cir. 1925); 
Murphy v. United States, 133 F.2d 622 (6th Cir. 1943); 


Husten v. United States, 95 F.2d 168 (8th Cir. 1938); 


Torres v. United States, 270 F.2d 252 (9th Cir.), cert. 


denied, 362 U.S. 921 (1959). 

Applying the rule of identification, there are four 
"all fours" cases discussing the permissibility of drawing 
the inference from the possession of money. one of them 
is Karn v. United States, 158 F.2d 568 (9th Cir. 1946), 
in which the court reviewed a conviction for! the theft 
of $1,079 from a bar. At trial appellant was confronted 
with the fact that when arrested he had $377 in his pos- 
session. One of the bills in appellant's possession was 
solled, and the government's witness gave "vague and un- 
satisfactory" testimony that a similarly Sotted bill was 
in the cash register of the bar. It is submitted that 
what the court said is dispositive of the instant case: 


It is true that actual possession of 
stolen property may be shown, but it is) 


equally true that the prosecution must also 


prove, beyond a reasonable doubt. that the 

property found in possession of the accused 

is, in truth and in fact, the identical prop- 

erty which was stolen. i bare assertion that 

property in the hands of accused is ‘Similar 

property' or property that ‘looks like it' 

is not sufficient to establish such propert 

as_ the stolen property. (Emphasis added). 

Crawley v. United States, 268:F.2d 808 (4th Cir. 
1959), reviewed a prosecution for bank robbery. The 
court examined the permissibility of drawing an inference 
of guilt from the mere fact of possession of some of the 


stolen money after the robbery. The rule stated iss 


os oye 


There is no question but that mere proof of pos- 
session of one or a number of new bills identi- 
fied with the shipment from a Federal Reserve 
Bank on June 28 would not support an inference 
of wrongdoing .* 


A fortiori, if proof that a defendant had in his 
- possession some money specifically identifiable by 
serial number, recently after the commission of a rob- 
bery involving that money, is not sufficient to "sSup- 


port an inference of wrongdoing," then proof that ap- 
pellant had in his possession unidentifiable money, in 


a small amount, is not sufficient to support an infer- 


ence of wrongdoing, and the court should not have so 


charged. 

Also directly in point are two Fifth Circuit cases, 
Self v. United States, 249 F.2d 32 (1957) and Gill v. 
United States, 285 F.2d 711 (1961). In both these cases 
defendants were charged with robbery and the prosecution 
introduced evidence that the defendants had in their pos- 
session large sums of money, some of which was identified 


by serial number. In both cases the court held: 


* The conviction was sustained because it was shown that: 
(1) Crawley possessed a large number of such bills many 
of them in consecutively numbered sequences; (2) he 
had no new currency which was not identified with the 
shipment from a Federal Reserve Bank on June 28; and 
(3) the money in Crawley's possession was bound in 

wrappers having identifiable initials on them, and 
the wrappers were proven to have been in the Federal 
Reserve Bank on the evening preceding the robbery. 
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Proot of the unexplained possession of | 
unusual amounts of money after a robbery, 
standing alone, is not competent evidence ito 
connect a possessor with the robbery; but it 
becomes competent provided it is further 
shown that he was impecunious prior thereto. 


Cf. Petro v. United States, 210 F.2d 49 (6th Cir.), cert. 
denied sub. nom., Sanzo v. United States, 347 U.S. 974 
(1954). In the instant case the amount of money in ap- 
pellant's possession when apprehended was not large, nor 
was he shown to have been impecunious prior thereto. 

There are important and compelling reasons for sur- 
rounding the inference with the safeguard of certain iden- 
tification. Proving facts giving rise to the inference has 
drastic ramifications: standing alone, dei changed in the 
instant case, it is sufficient proof of guilt; it has the 
effect of shifting the burden of explanation to the 


defendant in drastic derogation of the normal rules of 


burden of proof in a criminal case; it requires the defendant 


to take the.stand and explain the innocence of his possession, 
thereby exposing his past criminal record to searching and 


invariably damaging examination.* 


b) The charge that the jury could fier guilt 
solely from the fact that appellant had three 
dollars and ninety-two cents when he was arrested 
is "plain error" affecting substantial rights. 
This Court may notice plain error affecting substan- 
tial rights even though not called to the attention of the 


* In the instant case appellant was asked about a prior 
conviction for petit larceny. (Tr. 126). 
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court below. Rule 52 (b) F.R. Crim. P. Because of the 
described drastic ramifications of an inference sufficient 
in and of itself to support a verdict of guilt, and because 
of the "limited character” of the inference, Wright v. 
United States, supra, any improper invocation of the in- 
ference can arguably be plain error. In the instant case, 
however, the Court need not rule broadly; the facts of 

this case make the use of the inference particularly preju- 
dicial. 

The issue for the jury was, quite clearly, resolv- 
ing the conflict in testimony between Mr. Talbert, the 
eye-witness, and the appellant. There is no testimony 
other than Talbert's which even hints at a connection between 
appellant and the crime: the complainant did not see her 
purse being snatched; the store detective knew only what 
Talbert told him; the purse was not found on appellant; 
appellant denied having committed the crime when asked by 
the store detective and the police; appellant has no prior 
eriminal record as a pickpocket. 

Talbert's testimony was questionable on several counts: 
the fact that it was dark when he saw appellant somewhat 
discredits his powers of observation; his testimony that he 
did not apprehend the thief immediately, or say anything 


to the complainant, but instead got on the bus and only 


then spoke up, and then got off the bus and walked back 


with the complainant, is perplexing; and his testimony 


that appellant committed the crime knowing that Talbert 
was witnessing the entire act (Tr. 38) is somewhat in- 
credible. 

These are properly matters for the jury ee consider 
in arriving at its verdict, but the obvious infirmity of 
the tnebruction iven is that the jury ma have believed 
that Talbert was mistaken in his identification and still 
have returned the same verdict, a verdict that could not 
have been sustained without Talbert's identification. 

The improper instruction assumed added significance 
because of the repeated and emphatic references by the 
prosecutor and the judge to the similarity in amount being 
clear "proof" of appellant's guilt. In summing up to the 
jury, the prosecutor argued: 

And she indicated the amount of money she had 

in her wallet, three one-dollar bills and eighty- 

five or eighty- seven cents. ... 

The store detective came. They searched 
him and found three one-dollar bills ane 
eighty cents. 


THE COURT: Ninety-two cents. 


MR. BLACKWELL: I'm sorry Your Honor, Ninety-two 
cents in change. | 


And she said that she lost three dollars 
and eighty-seven cents, which means that either 
she lost a nickel more than she said or the de- 
fendant had a nickel on him when he took the 


money. 


But I respectfully submit, ladies and gentle- 
men, that the mere fact that it wasn't the exact 
amount does not prove that things didn't happen 
as the testimony indicated. 


Now, when he was arrested this amount was 
taken off of him by the security officer there 
at Kann's. (Tr. 142-143, 144-145) ‘Emphasis added) 


Following this summation the judge told the jury: 


‘Now, the proof is that when the defendant 

was apprehended by the witness Talbert and then 

the security officer who searched him he had on 

him three one-dollar bills and ninety-one cents 

in change. Miss Bechter testified that she had 

three one-dollar bills and eighty-five cents in 

Change... . (Tr. 184) 

There were other errors, both in the charge and in the 
trial, which are discussed as separate assigrments of error. 
Standing alone, these errors are sufficiently prejudicial 


to require reversal; certainly the commission of these 


errors cumulates the prejudice of the improper instruc- 


tion. 


=21558 


(With respect to point II, appellant desires the 
court to read the following pages of the Reporter's 
Transcript: 178-187 crelucives 


THE CHARGE TO THE JURY WAS DEFICIENT ON THE ISSUES OF 
IDENTIFICATION, AND ON THE DUTY TO ACQUIT IF THE GO- 
VERNMENT: FAILED TO PROVE EACH ELEMENT OF THE CRIME 
CHARGED. THESE DEFICIENCIES ARE PLAIN ERRORS AFFECT- 

ING SUBSTANTIAL RIGHTS. 

The sole issue of fact for the jury to properly con- 
sider in this case was whether the eye-witness identifica- 
“tion satisfied them of appellant's guilt beyond a reason- 
able doubt. There is no evidence other than Talbert's 
testimony to connect the appellant with the alleged crime. 
Yet, notwithstanding that the. jury was a new jury sitting 
on its first case* (Tr. 141, 186), they were not instructed 
that if they had a reasonable doubt about the identification 
they were required to return a verdict of not guilty. In 
fact, the judge's charge does not contain a single word about 
the issue of identification or that it is an essential element 
of the government'g2case. 

Such an instruction is mandatory in a case where iden- 
tification is in issue. In McKenzie v. United States, 75 
U.S. App. D.C. 270, 126 F.2d 533 (1942), this Court held that 


when "a careful search of the record shows that the conviction 


rests largely on [the complainant's identification] ee te bhe 


failure to say in plain words that if the circumstances of the 
identification were not convincing, they should acquit, was: 


error."**(Emphasis added). 


¥ In Mundy v. United States, 85 U.S., App. D.C. 120, 176 F.2d 
32 T1989), this court said that less specificity in the 
charge is necessary when a jury with a few weeks experience 
is sitting than is true with a new jury. | 
The judge in McKenzie at least instructed the jury on the 
considerations to think about in wa aesecnie the identification 
i 


evidence. The charge in the instant case 
to these considerations. 


da not even refer 
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The similarities between the deficient charge in 
McKenzie and the charge in the instant case are striking. 
In the instant case the judge made no mention that iden- 
tification was one of the elements of the government's case. 
He ignored the fact that appellant had entered a plea of not 
guilty, which required the Government to prove each essential 
element of its case, rather than to disprove appellant's alibi. 
Nowhere in his charge did he instruct the jury in precise terms 
that a "not guilty" verdict is,necessary in the event of failure 
by the government to prove each of the elements of the crime 
beyond a reasonable doubt. He looked only to the defense's 


explanation of appellant's possession of money similar in amount 


to that stolen from the complainant, and ignored all the other 


' evidence in the case. 
The error of such a charge can best be described in the 
language of this Court in McKenzie. 


The fact is that appellant had not entered a 
special plea of alibi or rested his defense 
solely on that ground. His plea was 'not 
guilty' .. . By singling out the alibi and 
emphasizing it the court in effect directed 
the minds of the jury almost exclusively to 
that aspect of the case. They were told that 
if they believed appellant was at home when the 
rape was committed, they should find him not 
guilty, but nowhere else in the whole charge 
were they told that in any other circumstances 
' they should also find such a verdict. ... 
Passing upon a similar question in McAffee v. 
United States, 70 App. D.c. 142, 105 F.2d 21, 
we said on this subject, it should be orthodox 
practice somewhere in the instruction to tell 
the jury in precise terms that a 'not guilty' 
verdict is necessary in the event of failure 
by the government to prove each of the elements 
of the offense beyond a reasonable doubt. ... 
That is the rule in the District of_Columbia, 
and it should have been followed in the present 


oon hy ae 

case, and since it was not, we are required to 

reverse and remand the case for a new trial. 
It was expressly held in both McKenzie and McAffee that 
instructing the jury in the “usual terms" about the pre- 
sumption of innocence and the ‘government's burden of proof 
4s not sufficient. See also, Williams v. United States, 76 U.S. 
App. D.C. 299, 131 F.2d 21 (1942). 

There are still more deficiencies in the charge. It is 
the universal rule that instructions to the jury must define 
the elements of the crime alleged, to the end that the jury may 
apply the facts to the law as charged in arriving at its verdict. 
The failure to so charge is "plain error." See e.g. Screws v. 
United States, 325 U.S. 91, 107 (1945); Kenion v. Gill, 81 U.S. 
App. D.C. 96, 155 F.2d 176 (1946); McDonald v. United States, 109 
U.S. App. D.C. 98, 284 F.2d 232 (1960); Morris v. United States, 
156 F.2d 525 (9th Cir. 1946); Lott v. United states, 218 F.2d 
675, 681 (5th Cir. 1955). In the instant case the court did 
not define any of the elements of the crime. The only part 
of the charge that alludes to the substantive elemeves of 
robbery is the brief passage on page 183-184 of the Reporter's 
Transcript: | 

The charge here, as I have told you, is the charge 

of robbery, which charges that the defendant toox 

from the purse of the complaining witness, Miss 

Bechter, a sum of money which was in that purse 

namely, $3.85 in money, by stealthy seizure and 


snatching. 


That ig what we colloquially call the crime 
of pickpocketing. 


In Williams v. United States, 76 U.S. App. D.C. 299, 


131 F.2d 21 (1942), this court said "The average man has 
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some idea of what murder is, but we would not expect the 
judge to say, Jurors,, you know what murder is, go and 
decide if this man is guilty of it." Yet in the instant 
case the instructions to the jury amounted to no more than 
this, substituting the word "yickpocketing" for “murder”. 

As a corollary of the rule that the judge must in- 
struct on all elements of the case, it is also held that 
a criminal defendant is entitled to have instructions pre- 
sented relating to any theory of defense for which there 
is any foundation in the evidence. See e.g. Womack v. United 
States, __—saU.S. App. D.C. _.__, F.2d ___(No. 18,426, July 
23, 1964); Tatum v. United States. 88 U.S. App. D.C. 386, 190 
F.2d 612, 617 (1951); United States v. O'Connor, 237 F.2d 466, 
474 (2a Cir. 1956). In the case at bar the defense sought to 
prove that the defendant was not at the bus stop at the time 
of the robbery, and there was a clear foundation in the 
evidence for such a finding. The trial judge never mentioned 
this evidence, never mentioned the defense of alibi, and 
never instructed that if this evidence caused a reasonable 
doubt in the juror's minds they were required to acquit. These 


omissions compel reversal. See United States v. Barrasso, 267 


F.2d 908 (3rd Cir. 1959); Isaac v. United States, 109 U.S. App. 


D.C. 34, 284 F.2d 168 (1960); United States v. Marcus, 166 F.2d 
497, 503-04 (3rd Cir. 1948). 
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(In connection with point III, the appellant: desires 


the court to read the following pages of LHe Reporter's 
Transcript: Tr. 41-42, 171). 


III. THE ADMISSION INTO EVIDENCE OF IMPROPER OPINION AND 
CONCLUSION EVIDENCE REQUIRES REVERSAL OF APPELLANT'S 
CONVICTION. 

During the direct examination of the eye-witness ton- 


cerning his actions after seeing the appellant in Kann's 


Department Storé, the following occurred: 


THE COURT: Did you recognize him? 

THE WITNESS: Yes, sir. 

THE COURT: What happened. then? 

THE WITNESS: Then he turned. 

THE COURT: Did he see you? 

THE WITNESS: Evidently he did, because ahen he saw 


me... 


MRS. DWYER: I object to that as a conclusion, Your 


honor. 


THE COURT: Based upon what you observed, did you have 

the impression that ne saw you? 

THE WITNESS: Yes, sir. 

THE COURT: Could he have seen you? 

THE WITNESS: Yes, sir. 

THE COURT: What did he do? 

THE WITNESS: Well, he ran. (Tr. 41-42). 
The underlined portions of this dialogue are inadmissible 
opinion evidence. The well-settled rule is Chae testimony 


which is mere conjecture should be excluded." Am. Jur. ,Evidence, 


Section 768. See also, Robertson v. United States, 84 U.S. 
App. D.C. 185,171 F.2d 345 (1948); Brown v. United States, 80 
U.S. App. D.C. 270, 152 F.2d 138 (1945). 

This testimony became very significant when, in summa- 
tion,the prosecutor stated: 

As soon as jappellant] sees ,the eye-witness ] 

he runs into the store. ‘The guilty fleeth 

when no man pursueth.'* That is a Biblical 

statement. Why would this man flee? He 

recognized the man coming back and the complain- 

ing witness in this case. Oh, yes, the defen- 

dant recognized him! (Tr. 171). 
Wholly apart from the fact that the quoted Biblical statement 
has been judicially discredited, see e.g. Hickory v. United 
States, 160 U.S. 408, 420 (1896); Alberty v. United States, 162 
U.S. 499, 511 (1896); Miller v. United States, U.S. App. 
D.C. » 320 F.2d 767, 770-773 (1963), and a court who had 
quoted this statement was reversed for it on grounds of "plain 
error", United States v. McCarthy, 301 F.2d 796 (3d Cir. 1962), 
there is no competent evidence that the appellant saw the 
eye-witness. Of course, from a description of the location of 
the principles and the opportunities for observation, the jury 


could properly infer that appellant saw the eye-witness, but 


the unwarranted speculation of the witness improperly weighted 


ye ; 
the jurtes deliberation; and this is particularly so because 


the answers were in response to questions from the bench rather 


than from the prosecutor. Futhermore, the jury was not given the 

facts upon which to base such an inference although these facts 

could easily have been deseribed. 

*¥ The quote is wrong. Biblical authority holds that "the 
wicked fleeth when no man pursueth." Proverbs. Chap. 28 
Verse 1. Or, the prosecutor may have been thinking of 
Leviticus, Chap. 20, Verse 17: “And ye shall flee when 

none »ursueth you.” 


_ (With respect to Point IV, the appellant requests the 
court to read the following pages of the Reporter's 
Transcript: 92-95, 172, 173-175) 


THE TRIAL COURT COMMITTED SUBSTANTIAL ERROR WHEN THE 
PROSECUTOR WAS ALLOWED TO BRING OUT, IN CROSS-EXAMIN- 
ATION OF WITNESS ANDERSON, THAT ANDERSON WAS IN JAIL 

AT THE TIME OF THE TRIAL, ALBEIT HE WAS NOT CONVICTED 
OF ANY CRIME AT THAT TIME. 

During the cross-examination of the only defense witness 


other than the accused, the following occurred: 


You are a brick mason? 
Yes, sir. 
Are you working at that trade now? 
Yes, I am. 
Where did you work yesterday? 
MRS. DWYER: I object, Your Honor, -- 
THE WITNESS: Where did I work -- 


MRS. DWYER: Just a minute, Mr. Anderson. 
May we come to the bench, Your Honor? 


THE COURT: Yes. 


(AT THE BENCH) 


MRS. DWYER: May it please the Court, Mri Anderson 
4s in custody on a charge that has been alleged but 
not proven. Mr. Blackwell could not bring this out 
if he were on bond. I suggest that he is trying 

to get in the back door. 


THE COURT: The Supreme Court says that you can ask 
him where he lives. He is now a witness. 


MR. BLACKWELL: I am not asking him about a crime. 
I want to know whether he has talked to the defen- 
dant. 


MRS, DWYER: I will stipulate that we discussed it 
yesterday in the cell block. 


MRS. BLACKWELL: I want to find out when and where 
he talked to him. 


THE COURT: You can ask him. 


MRS. DWYER: I will object to his asking where he 
lives. I have no objection to your asking whether 
he talked to the defendant. 


THE COURT: He has a right to find out whether the 
two of them have been talking together in jail. He 
has a right to ask that. 


MR. BLACKWELL: I am not asking about a charge 
against him, Your Honor. 


MRS. DWYER: It is patently obvious if he is in 
jail, he has either been charged or convicted. 


MR. BLACKWELL: It is obvious since he came out 
of the cell block door that he is in custody. 


THE COURT: He certainly has the right to ask if 
this witness and the defendant have talked to each 
other. 

MRS, DWYER: They have. 


THE COURT: Sure, and he has a right to show that 
it was in jail. 


MRS. DWYER: I had both of them together myself 
yesterday. There is no doubt about it. 


THE COURT: I overrule your objection. 


MRS. DWYER: Your Honor, my objection is based, not 
on bringing out that they talked together, because, 
as I say, I will stipulate that, but my objection 
goes purely to the bringing out that he is in jail 
when, aS a matter of fact, he has not been convicted 
of anything. 


THE COURT: Yes. 
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MRS. DWYER: I wanted to be sure that the basis 
of my objection was recorded. 


THE COURT: All right. 
(END OF BENCH CONFERENCE.) 
BY MR. BLACKWELL: 


Have you talked to the defendant about this case 
recently? 


Yes, 


When was -the last time you talked to him aoout this 
case? 


Yesterday. 

Where? 

Downstairs. 

Pardon me? 

Downstairs in the cell block. 


And you talked to him yesterday downstairs in the 
cell block? 


A Yes, I did. 

In the District of Columbia as well as Sigeuneke the 
rule is well settled that it is improper to question a 
witness, whether the accused or not, about iaxaate or 


imprisonments which have not already resulted in convictions. 


D.C. Code 14-305 (1961 Ed.); Sanford v. United States, 69 App. 


D.C. 44, 98 F.2d 325 (1938); Beasley v. United States, 94 U.S. App. 
D.C. 406, 218 F.2d 366, 368 (1954).* The reason has been 
given by the Supreme Court: 


Arrest without more does not, in law any! 
more than in reason, impeach the integrity or 
impair the credibility of a witness. It hap- 
pens to the innocent as well as the guilty. | 
Only a conviction, therefore, may be inquired 
about to undermine the trustworthiness of a 
witness. 


In fact, even convictions are not proper subjects of inquiry 
when an appeal from the conviction is pending. Fenwick v. 
United States, 120 U.S. App. D.C. 212, 252 F.2d “125 (1958); 
Campbell v. United States, 83 U.S. App. D.C. 133, 170 F.eda 45 


ao ee 


Michelson v. United States, 335 U.S. 469, 482 (1948) (dicta) 


In the instant case the court allowed the prosecutor 
to do indirectly what he could not have done directly. Although 
the fact that appellant and Anderson had talked together about 
the case is a proper subject for cross-examination, there was 
no need to show that Anderson was in jail at the time. Properly 
phrased questions, or acceptance of the offered stipulation, 
would have easily demonstrated the opportunity for conversation 
without contaminating the testimony with the improper fact of 
Anderson's incarceration. 

Significantly, the prosecutor did not let the jury forget 
that Anderson was in jail. He referred to it in his summation 
by pointing out that Anderson had come to the courtroom from 
the cell block (Tr. 172) and then, over objection, engaged in 
the wildest speculation, totally unsupported by any evidence, 
that Anderson was the "mastermind" the “general,” who plotted 
the robbery. (Tr. 174-175). 

This Court has recognized the likelihood that jurors will 
draw improper inferences from irrelevant evidence of involvement 
with the law, and has stated that prejudice may be presumed. 
Drew v. United States, ____U.S. App. D.C. ___, 331 F.2d 85, 
89-90 (1964). In the instant case the prejudice need not be pre- 
sumed; it is manifest. Because there were no other witnesses in 
appellant's behalf, Anderson's testimony was not merely cumulative, 
it was vital to the defense. His testimony, if believed, placed 
appellant in Kann's on proper business, explained the money in 
appellant's possession, and virtually nezated any chance that 


appellant was the purse snatcher. 


APPENDIX 


The following 64 cases all involved the inference 


of guilt arising from the recent unexplained possession 


of stolen property. They all illustrate that the 
inference has no application where the property is not 


specifically identifiable. 


Trucks & Cars 


McKnightv. United States, U.S. App. D.C. 

309 F.2d 660 (1902); Bray v. United States, 113 U.S. App. 
D.C. 136, 306 F.2d 743 (1962); Battaglia v. United States 
205 F.2d 824 (4th Cir. 1953); Tractenberg v. United States, 
53, App. D.C. 396, 293 Fed. 476 (1923); Epps v. United States, 
81 U.S.App. D.C. 244, 157 F.2d 11 (1946); Gilbert v. i 
United States, 94 U.S. App. D.C. 321, 215 F.2d 334 (1954); 
Manning v. United States, 215 F.2d 945 (10th Cir. 1954); 
Schwachter v. United States, 237 F.2d 640 (6th Cir. 1950); 
Prince v. United States 217 F.2d 838 (6th Cir. 1954); 
Barfield v. United States, 229 F.2d 936 (5th Cir. 1956); 
Morandy v. United States, 1/0 F.2d 5 (9th Cir. 1948), cert. 
denied, 336 U.S. 936 (1949); Bruce v. United States, 73 F.2d 
972 th Cir. eae Brubaker v. United States, 1903 F.2d 

894 (6th Cir. 1950); Seefeldt v. United States, 183 F.2d 713 
(10th Cir. 1950); McNamara v. Henkel, 220 U.S. 520 (1913); 
United States v. Washington, 65 F. Supp. 143 (D. Mary. 1946); 
United States v. Di Carlo, 64 F.2d:i% (2d Cir. 1933); 

Drew v. United States, e7 F.2d 715 (and Cic. 1928); Wolf v. 
United States 36 F.ed 450 (7th Cir. 1929); Niederluecke v. 
United States, 47 F.2d 888 (8th Cir. 1931); United States v. 
Guido, 200 F.2d 105 (2d Cir. 1952); Levi v. United States, 
71 F.2d Seer Cir. aoray Yielding v. United States, 

173 F.2d 46 (5th Cir. 1949); United States v. Borda, 285 
F.2d 405 (4th Cir.), cert. denied, 365 U.S. 844 (1961). 


Securities, Bonds, Checks, Etc. 


Bollenbach v. United States, 326 U.S. 607 (1946) (stolen 
bonds); Booth v. United States, 154 F.2d 73 (9th Cir. 1946) 
(stolen stock certificates); United States v. Seeman, 115 
F.2d 371 (2a Cir. 1940) (stolen bonds); United States v. 
Segelman, 86 F. Supp. 114 (W.D. Pa. 1949) (Treasury bond); 
Murdock v. United States, 283 F.2d 585 (lOth Cir.), cert. 
denied, 366 U.S. 953 (1960) (checks bearing a printed format 
of a night club); Weisman v. United States, 1 F.2d 696 (8th 
Cir. 1924) (property stolen from mail truck-stocks, bonds, 
etc.); Andrews v. United States, 157 F.2d 723 (5th Cir. 1946) 
(forged automobile tire certificates). 


Bank Money 


Crawley v. United States, 268 F.2d 808 (4th Cir. 1959); 

Self v. United States, 249 F.2d 32 (5th Cir. 1957); Petro v. 
United States, 210 F.2d 49 (6th Cir. 1954), cert. denied sub. 
nom., Sanzo v. United States, 347 U.S. 974, 347 U.S. 978; 
Gill v. United States, 205 F.2d 711 (5th Cir. 1961), cert. 
denied, 373 U.S. 944 (1963). oe 


Interstate Shipment of Goods 


‘United States v. De Sisto, 329 F.2d 929 (2d Cir.), cert. 
denied, 64 S. Ct. 1885 (1964) (imported silk goods); 
United States v. Lefkowitz, 284 F.2d 310 (2d Cir. 1960) 
(shoes and other merchandise); Real v. United States, 326 
F.2d 441 (10th Cir. 1963) (china dishes); Janow v. United 
States, 141 F.2d 10:7 (5th Cir. 1944) (cartons of cigarettes) ; 
United States v. Sherman, 171 F.2d 619 (2d Cir. 1948) 

(bales of duck canvas); United States v. Strickland, 205 

F. Supp. 299 (E.D. Mich. 1952) (steel); Pearson v. United 
States, 192 F.2d 681 (6th Cir. 1951) (whiskey); Rosen 
Vv. United States, 271 Fed. 651 (2d Cir. 19204 (40,000 

lbs, of copper in ots); Degnan v. United States, 271 Fed. 
291 (2d Cir. 1921) (shoes); Nakutin v. United States, 8 
F.2d 491 (7th Cir. eed (hosiery--the shipment was 
"positively identified"); United States v. Danzo, 164 F.2d 
200 (2d Cir. 1947) (a specifically nmbered carton containing 
"goods" stolen from a pier in N.Y.j; United States v. 
Werner, 160 F.2d 438 (2d Cir. 1947} (four cases of razor 
blades); Thomas v. United States, 11 F.2d 27 (4th Cir. 1926) 
(10 cases of cigarettes-- Upon examination the cigarettes 
were found to correspond with those which had been stolen 
from the freight car some months before. The cartons bore 
the mark 'G-242'...which mark was on the cartons which had 
been stolen.);United States v. McNeil, 255 F.2d 387 (2d Cir. 
1958) (102 cases of rubber floor tile); Murphy v. United 
States, 133 F.2d 622 (6th Cir. 1943) (4 cases of stolen 
cigarettes--"The jury also evidently found that the 
cigarettes which appellants had in their possession were 
those stolen, and this finding is supported by convincing 


evidence.) 
Stolen Property (misc) 


Edwards v. United States 78 U.S. App. D.C. 226, 139 F.2d 
3605 cert. denied, 321 U.S. 769 (1944) (a gun, clothing, and 
penknife); Miller v. United States, U.S. App. D.C. 
>. 320 F.2d fo? (1903) (a wallet that had been 
pickpocketed); Herman v. United States, 289 F.2d 362 
(5th Cir.) cert, deniéd, 368 U.S. 897 (1961) (salesman's 
jewelry case containing various samples of rings and 
mountings) ; Corey v. United States, 305 F.2d 232 (9th Cir. 
1962) (stolen jewelry); McAbee v. United States, 1ll U.S. 
App. D.C. 74, 294 F.2d 703 cert. denied, 368 U.S. 961 (1961) 
(cigarette lighter with initials, Jewelry and wearing 
apparel); Grover v. United States, 183 F.2d 650 (9th Cir. 
1950) (stolen diamond ring--4.06 carats set in platinum); 
Wilson v. United States, 162 U.S. 613 (1896) (five horses 
and a colt, a wagon, gun, bedclothing, other property) ; 
United States v. Allegrucci, 258 F.2d 70 (3d Cir. 195 5 
(movie ett geet > Still camaras,); Husten v.: United States 
95 F.2d 168 (8th Cir. 1938) (approx 500 articles of 
jewelry--rings with diamond, cameo and other settings-- 
"The jewelry was positively identified as that stolen”); 


Stolen Property (misc) 


United States v. Anderson, 45 F. Supp 943 (S.D. Calif. 
1942) (896 lbs. of aluminum rivits); Torres v. United: 
States, 270 F.2d 252 (9th Cir.), cert. denied, 3 as 
921 (1959) (stolen camara with serial numbers engraved 
on it--the court specifically noted in its holding that 
the goods were “identifiable by serial number") ; 

Boehm v. United States, 271 Fed. 454 (2d Cir. 1921) 

(8 automobile rubber tires specifically identified by 
serial numbers on the tires); Shuman v. United States, 

16 F.2d 457 (Sth Cir. 1927) (10 brass hub propeller nuts); 


Balman v. United States, 94 F.2d 197 (8th Cir. 1938) 
(stolen furs). ; 
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QUESTIONS PRESENTED 


1. In a robbery case, where the identified thief is 
found to have in his pocket $3.92 within minutes of the 
taking from his victim of “approximately” $3.85, is in- 
struction proper that though the particular currency is 
not identifiable, a jury might find appellant had guilty 
possession of the money, which was a circumstance they 
then might consider together with the other evidence of 
appellant’s guilt? 

2. Where no contrary evidence appears, no cross- 
examination tests the facts of a robbery of the complain- 
ant, defense counsel predicates closing argument on the 
statement that no issue is taken with the fact the robbery 
occurred, and no instructions are sought by counsel be- 
fore or after the charge, is it error for the Judge to give 
a general instruction defining the crime of robbery as it 
applies to the agreed facts of the case? 

3. Did the Judge err in admitting testimony of the im- 
pression of a witness that appellant fled when he saw the 
witness approaching him, when it was shown appellant 
could have seen the witness and the impression was based 
on what the witness saw? 

4, Was a defense witness prejudically shown to have 
been in jail when he was made to testify he talked with 
appellant “in the cell-block,” where appellant was in jail 
at the time of trial, when it was obvious to the jury the 
witness had entered the courtroom through the cell-block 
door, and where it did not explicitly appear the witness 
was confined? 


Counterstatement of the case. 
Statute involved 

Summary of argument. 
Argument: 


I. Plain error affecting substantial rights cannot be 
shown on the record of the instant case to have re- 
sulted from the charge to the jury. 


a. Instruction on stolen property.... 
b. Instruction on robbery. 


II. The court’s rulings on evidence were not erroneous.. 


Conclusion 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18,937 


CHARLES E. TATUM, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By this appeal, appellant resists incarceration under 
the Youth Correction Act, 18 U.S.C. 5010(b), which fol- 
lowed a jury’s determination of his guilt of pickpocket 
robbery. 22 D.C.C. 2901. In his trial on March 5 through 
9, 1964 for the offense of January 14, 1964, the jury re- 
jected his denial of the theft. 

The case for the prosecution presented a familiar pat- 
tern of the pickpocket’s art. The complainant Bechter’s 
purse was taken from her pocketbook as she boarded the 
bus at 8th and Pennsylvania Avenue, Northwest (Tr. 26- 


(1) 


2 


30). The theft was observed by one Talbert, who testified 
he had observed appellant standing in the crowd waiting 
for the bus, and saw him move to Miss Bechter’s side, 
removing the purse as she mounted the bus (Tr. 36-38, 
45). Following her aboard, he told her of her loss as the 
bus moved off (Tr. 39, 46). Together they alerted the 
driver, who let them off a block away. They returned to 
8th and Pennsylvania looking for the thief (Tr. 32, 40, 
48). Talbert saw appellant looking out a window of 
Kann’s department store. Though appellant fled at his 
approach, Talbert overtook him trying to leave through a 
7th Street store exit; Talbert seized and held appellant, 
calling for aid as he did so’ (Tr. 32-38, 35, 40-42, 52-59, 
135-137). 

Store detective MacLuskie came upon the pair “fight- 
ing.” Talbert had achieved a full nelson on appellant 
whereby appellant was bent over a sales counter (Tr. 67- 
69, 74). The special policeman took both men into cus- 
tody; Talbert told how appellant had robbed a lady; ap- 
pellant denied knowledge of what Talbert was talking 
about; Miss Bechter resolved the matter when she ap- 
peared to tell MacLuskie appellant had taken her purse 
(Tr. 70-71, 74-75, 128). Appellant told MacLuskie his 
name was Charles Tate (Tr. 70-71). 

When asked how much money she had lost—both in the 
store and on the stand—she replied “approximately $3.85” 
(Tr. 29, 129). MacLuskie produced from appellant’s 
pocket 8 dollar bills and 92 cents (Tr. 72, 129). At his 
inquiry to appellant “is this it?”, appellant had replied 
“Yes” (Tr. 129, 182). Before leaving the store, appel- 
lant told Talbert, “I’m not going to forget you, and I 
have some friends who won’t forget you either” (Tr. 


1 Just after appellant had taken the purse, Talbert told him 
he was a rat, to which appellant simply replied, “Aw, man” (Tr. 
38-39). In the store, Talbert repeated his view that appellant was 
a rat in charging him with the theft. Appellant replied, “I’m 
one of your own.” Talbert then told appellant, ‘Well, I don’t 
care if you’re colored or white, if you’re wrong, you’re wrong” 
(Tr. 58-59). 
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131). Officer Baytop rounded out the Government’s case 
with his testimony that he found the purse identified as 
Miss Bechter’s in the bushes immediately adjacent to the 
bus stop (Tr. 76-77). 

Appellant defended with denial that he took the purse, 
calling his companion * of the afternoon in support of his 
case (Tr. 108, 115-116). He was in Kann’s all right, 
with the friend he left at the lunch counter at about the 
time in question; en route to purchase a sweater, he was 
seized from the rear and choked until he blacked out 
(Tr. 108, 105-107, 114-115). On the stand, he recalled 
his impression that his assailant—whoever it was—was 
going into his pocket (Tr. 106-107, 116-117). Upon re- 
gaining his senses, appellant was accosted with the rob- 
bery as his handiwork (Tr. 107). He saw the detective 
remove the money from his pocket, though he was not 
told the amount taken (Tr. 117-119, 125-126). He testi- 
fied the lady had not been sure of the amount of change 
she missed (Tr. 125). Appellant stated he asked re 
peatedly for the return of a 20 dollar bill which was in 
his possession all afternoon (Tr. 118-121). He accounted 
for the money in his pocket by explanation that he had 
a 20 dollar bill and 2 one dollar bills up until the time 
earlier in the afternoon when his friend had discharged 
an indebtedness of $2.00 by payment of a one dollar bill 
and one dollar in change (Tr. 103-105, 107, 112). The 
government’s rebuttal evidence denied any mention by 
appellant of a 20 dollar bill (Tr. 127, 129, 133-135). 

Argument to the jury framed the issue as one of credi- 
bility of the witnesses. Government counsel urged accept- 
ance of the Government witnesses’ version of the robbery, 
urging there could be no alternative to a guilty verdict 
(Tr. 141-150). Defense counsel, prefacing her remarks 
with commentary directed to the nature of the credibility 


? Anderson’s testimony was designed to show that the pair was 
on a shopping trip, that appellant had disappeared in Kann’s in 
search of a sweater, and that he had seen appellant’s 20 dollar 
bill earlier that afternoon (Tr. 82-87, 90-91). 
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issues, introduced her discussions of the evidence with 
the assertion (Tr. 150-153) : 


But, ladies and gentlemen, I would like to point out 
to you a few things which Mr. Blackwell did not. 

First of all, we have no quarrel with Miss Bech- 
ter’s testimony. I have no doubt whatsoever that she 
was robbed of Government’s Exhibit No. 1 (Indicat- 
ing the exhibit.) at precisely the time, place and 
under the circumstances she said she was. 

I have no doubt that Mr. Talbert witnessed the 
robbery. 


She first urged that the government’s witnesses were mis- 
taken and then suggested that Talbert was an incredible 
witness, while reconfirming that Miss Bechter had indeed 
been “the victim this time” (Tr. 153-164). Government 
counsel in rebuttal argument accepted this narrowing of 
the dispute, emphasizing—without objection—defense 
counsel’s acceptance that there was “no doubt but that 
Mr. Talbert witnessed a robbery, and... no doubt that 
Miss Bechter lost her pocketbook” (Tr. 168). 

Neither counsel submitted proposed instructions. The 
judge’s charge included instructions on credibility of wit- 
nesses, presumption of innocence, and reasonable doubt. 
He advised the jury that while specific currency could 
not be identified with particularity, the similar sum re 
covered from appellant as had been taken from the com- 
plainant might be found by the jury to be “guilty pos- 
session,” and if the jury chose so to find, this possession 
could be considered by them together with all the other 
circumstances of the case (Tr. 178-186). Ending the 
charge, the Judge asked if counsel wished to add to the 
charge as given, to which defense counsel replied only, 
“J think not, Your Honor” (Tr. 186). 


5 
STATUTE INVOLVED 


Title 22, District of Columbia Code, Section 2901, pro- 
vides: 

Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. 


SUMMARY OF ARGUMENT 


Instruction that the jury might properly consider with 
all the other evidence in the case the amount of money 
recovered from appellant upon his arrest was not im- 
proper. The jury was told they might do so only if they 
did not credit appellant’s explanation of that particular 
amount of money. Given the brief time between robbery 
and arrest, and testimony that the amount stolen was 
“approximately $3.85,” the inference clearly was allow- 
able 

Having sought tactical advantage by suggesting no 
disagreement with the facts of the crime, but rather 
affirmatively agreeing that the facts had occurred, and 
that they constituted robbery, appellant cannot now find 
fault with the trial court’s instructions which instructed 
only generally on robbery. The jury was given to know 
they might acquit if the charge had not been proved be- 
yond a reasonable doubt; in no way did this asserted de- 
ficiency affect the only issue in the case, which was 
whether or not appellant was the thief. 

No meritorious complaint lies against allowance of 
Talbert’s “impression” that appellant fled when he saw 
Talbert approach Kann’s store. It was made clear appel- 
lant was in a position to see Talbert, and that Talbert’s 
impression was generated by the facts of appellant’s sight- 
ing and immediate retirement back into the store. The 
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testimony was admissible, subject thereafter to cross- 
examination. Similarly, the notion that defense witness 
Anderson was erroneously shown to be “in jail” is fanci- 
ful. That he had talked with appellant in the cell-block 
gave not the fact away. No more than his entry through 
the cell-block door to the courtroom itself did an obscure 
remark in the prosecutor’s closing argument suggest An- 
derson the perpetrator of a crime, and for that reason un- 
worthy of belief. 


ARGUMENT 


I. Plain error affecting substantial rights cannot be 
shown on the record of the instant case to have re- 
sulted from the charge to the jury. 


(See Tr. 26-80, 32-33, 35, 36-39, 40-42, 45-46, 48, 
52-59, 67-69, 70-72, 74-77, 103-108, 114-118, 121, 
125-126, 128-129, 131-137, 141, 164, 168, 178-186) 


Appellant brings to this Court several suggestions of 


error which come unrecommended by his retained experi- 
enced trial counsel below. It is now urged that there were 
omissions from the charge which seriously affected the 
jury’s deliberations of basic issues, yet no proffers were 
tendered the trial court prior to the charge.’ It is pro- 


3The evidence was scanty on which alibi and identification in- 
structions might have been predicated if they had been requested. 
The “alibi” was predicated on appellant’s presence in the store a 
half-block away when the robbery occurred. Precise times were 
adduced by neither side. Appellant was out of his companion’s 
presence at about the time in question so that he relied on his 
denial he went to the bus stop rather than that he could not 
have possibly been there. Such an “alibi” is no alibi at all. Gregg 
v. State, 69 Okl, Cr. 103, 101 P.2d 289, 296 (1940). As to identi- 
fication, little evidence showed any circumstances which might 
have hindered identification. To the contrary—Talbot observed 
and spoke with appellant at the stop, again seeing him in a matter 
of a few minutes, when he apprehended him without hesitation. 
Particularly in view of counsels’ arguments which presented the 
issues very sharply, it cannot be said the jury was confused as to 
what they must decide. Jones v. United States, 113 U.S. App. D.C. 
233, 235 n.2, 307 F.2d 190, 192 n.2 (1962) ; Obery v. United States, 
95 U.S. App. D.C. 28, 217 F.2d 860 (1954), cert. denied, 349 U.S. 
923 (1955). 
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tested that part of the charge should not have been given, 
yet at the end of the charge, when specifically asked by 
the court if there was anything else counsel wished in- 
structed, appellant’s counsel replied “I think not, your 
honor’‘ (Tr. 186). There is no claim of ineffective as- 
sistance of counsel. Indeed there could not be, for the 
record clearly shows that the charge was accurate and 
fair in its framing of the issues litigated in the context 
of the instant trial. Graham v. United States, 88 US. 
App. D.C. 129, 187 F.2d 87 (1950), cert. denied, 341 
U.S. 920 (1951). No requests having been made for 
instruction, and no dissatisfaction evinced, the errors now 
asserted, since they did not affect substantial rights, are 
not properly before this Court for review. Jones v. United 
States, supra, Villaroman v. United States, 87 U.S. App. 
D.C. 240, 184 F.2d 261 (1950). 


a. Instruction on stolen property 


Appellant freely owns that appellant’s possession of coin 
in similar amount to that of which the complainant was 
robbed was a circumstance of guilt properly considered by 
the jury (Br. 6). He urges, however, that the charge 
permitted the jury to find appellant’s guilt from this fact 
alone, and that this was error (Br. 11, 13). The short 
answer to this proposition is that the charge allowed no 
such thing: the jury was told that if they did accept an 
inference from recent possession of stolen property, they 
might “take that circumstance into account along with all 
the rest of the evidence that there is so that your verdict 
will be upon the whole case...” (Tr. 186, emphasis sup- 
plied). 


*This is an ambiguous statement, to the extent it could either 
mean counsel was satisfied the charge properly presented the 
issues to the jury, or counsel did not wish to have the trial record 
free from errors which might warrant reversal if the jury failed 
to acquit. Since the jury had apparently found some amusement 
in the story of one defense witness, it is not unreasonable that 
counsel would feel another trial would be wise (Tr. 167, 173). 
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Appellant’s “ ‘all fours’” cases treat the inference al- 
lowable from proof of accused bank robbers’ sudden af- 
fluence contemporaneous with the bank loss as a cireum- 
stantial factor allowable to prove guilt. They are simply 
inapposite here (Br. 9). The trial court properly warned 
the jury that the “actual” money was not specifically iden- 
tifiable (Tr. 184). Elaborating that the circumstance 
they might properly consider was the similarity of the 
amounts of money, the judge accurately instructed they 
might find appellant’s possession of $3.92 “guilty pos- 
session . . . or not” as they saw fit from the evidence 
(Tr. 185). The alternatives based on that determination 
were then expounded to the jury: acceptance of appel- 
lant’s explanation of the amount of money in his pos- 
session required acquittal,’ while rejection of explanation 
and adoption of an inference of guilt then must be con- 
sidered with all the other evidence (Tr. 184-185). It 
cannot be presumed the jury did not follow the instruction 
as given. Delli Paoli v. United States, 352 U.S. 232 
(1957). This instruction was not erroneous, much less so 
prejudicial that it invokes F. R. Crim. P. 52(b). 


b. Instruction on robbery 


There was no suggestion at trial that the complainant 
Miss Bechter had not been robbed. No cross-examination 
was directed to such an issue; experienced defense coun- 
sel of appellant’s own choice specifically and categorically 
rejected any doubt that Miss Bechter had been “robbed” 
exactly as she had testified, and that Talbert had wit- 
nessed the “robbery” (Tr. 153). On this appeal, appellant 
again affirms that “The issue for the jury was, quite 
clearly, resolving the conflict in testimony between Mr. 
Talbert, the eyewitness, and the appellant” (Br. 12). 
The Judge accordingly instructed on presumption of inno- 


5It is easy to see why defense counsel did not resist this in- 
struction: it allowed appellant to earn acquittal simply if his 
explanation of the money in his possession was believed, in dis- 
regard of the other proof against him. 
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cence, stressing that appellant’s guilt of the robbery must 
be proved beyond a reasonable doubt, stressing for the 
instant case—as had counsel’s arguments—that the out- 
come depended on the jury’s evaluation of the credibility 
of witnesses. Included in the instructions was a specifica- 
tion of the pickpocket robbery charged against appellant, 
that he “took from the purse of the complaining witness, 
Miss Bechter, a sum of money that was in that purse, 
namely, $3.85 in money, by stealthly seizure and snatch- 
ing” (Tr. 188-184). This was, of course, exactly what 
Miss Bechter and Talbert had adduced in the testimony 
which was never put in issue, and which the defense 
specifically and categorically removed from jury doubt 
(Tr. 153). Appellant now charges that failure to in- 
struct with more particularity on the elements of robbery 
must require reversal and retrial of the whole cause. 
Only if the omission charged was harmfully erroneous 
and worked to the serious prejudice of this appellant’s 
rights can such a result follow. Cf. Byrd v. United States, 
No. 18,896, decided January 14, 1965. 

It is hornbook that even in a jury trial, a defendant 
effectively may stipulate to certain facts and issues if he 
wishes. United States v. Hefler, 159 F.2d 831 (2d Cir.), 
cert. denied, 331 U.S. 867 (1947). It is also clear that 
where a factual issue is not contested and counsel argues 
that a particular issue is uncontested, the judge—relying 
on the defensive position—may comment with propriety 
that there is agreement as to that factual issue and tell 
the jury the elements of the crime predicated on those 
facts may be considered established. Malone v. United 
States, 238 F.2d 851 (6th Cir. 1956); see Horning v. 
District of Columbia, 254 U.S. 185 (1920); Richardson 
v. United States, No. 18,506, decided October 29, 1964; 
United States v. Gollin, 166 F.2d 128, 126, cert. denied, 
333 U.S. 875 (1948); Peters v. United States, 113 U.S. 
App. D.C. 236, 307 F.2d 198 (1962). As this Court has 
stated in similar context, some such concessions of counsel 
are “highly commendable”, such as those which are made 
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for defensive advantage. Tatum v. United States, 88 U.S. 
App. D.C. 386, 190 F.2d 612 (1951); Richardson v. 
United States, supra. Of course, where defense counsel 
has resisted removal of such issues, 7.e., where agreement 
is vitiated by contrary evidence, argument or the seeking 
of instructions on the issue below, it may be error to limit 
jury consideration. United Brotherhood of Carpenters 
and Joiners of America v. United States, 380 U.S. 395, 
408-410 (1947); Byrd v. United States, supra; Young v. 
United States, 114 U.S. App. D.C. 42, 309 F.2d 662 
(1962); Roe v. United States, 287 F.2d 485 (5th Cir.), 
cert. denied, 368 U.S. 824 (1961); United States v. 
Gollin, supra; compare Roe v. United States, supra at 
442, with Morissette v. United States, 342 U.S. 246 
(1952). But it is not for an appellate court to repudiate 
a course of action adopted by defense trial counsel, where 
that course invites what later is claimed error. Riddick 
v. United States, 117 U.S. App. D.C. 107, 326 F.2d 650 
(1963) ; Crawford v. United States, 91 U.S. App. D.C. 
234, 198 F.2d 976 (1952). 

In the instant case, the judge instructed the jury they 
must acquit if they found the government had not proved 
appellant guilty of robbery beyond a reasonable doubt 
(Tr. 178-179). The question then is whether his defini- 
tion in terms of the language of the indictment adequately 
informed “to the extent necessary to allow the jury to 
apply the law to the facts.” Kenion v. Gill, 81 U.S. App. 
D.C. 96, 155 F.2d 176 (1946). Where there is defense 
encouragement to the jury to accept a set of facts and a 
legal conclusion, it can hardly be said either that the 
issue is fundamental to the case, or that the jury was con- 
fused to appellant’s detriment by the court’s acceptance 
thereof. Jones v. United States, supra. 

Even if the action of the court were seen to be that of 
taking the issue entirely away from the jury, any error 
would be harmless, as the foregoing authorities demon- 
strate. For unlike Byrd, where this Court found no in- 
ferable concession from an “argumentative position” of 
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counsel,® the record here reveals affirmative, explicit agree- 
ment that the crime had been committed, and that it was 
robbery, the exact and only crime charged (Tr. 153). Han- 
dling of cross examination and acquiescence in the court’s 
instructions leave no other conclusion than positive agree- 
ment. See Richardson v. United States, supra; United 
States v. Gollin, supra at 126. There is no showing that 
there was an issue latent in the proof overlooked by coun- 
sel. Compare Byrd v. United States, supra, citing Moris- 
sette v. United States, supra at n.5; Tatum v. United 
States, supra. The result sought by this course, in the 
face of a strong government case, was obviously to keep 
the jury from dwelling on the crime itself, and to sharpen 
their focus on the single issue upon which acquittal might 
be won. It was an attempt to enlist the aura of candor 
and probability for the defense. That it did not succeed 
hardly faults the attempt. Riddick v. United States, 
supra. 

District Court reliance on the defense position, par- 
ticularly in the circumstances of the instant case, cannot 
be classed as a fundamental error,’ and certainly was not 
prejudicial to appellant’s rights. For to have instructed 
more fully on the conceded robbery could not have changed 
the verdict: there is not a “reasonable possibility that the 
[error] ... complained of might have contributed to the 


© The opinion in Byrd makes it clear that “concession” there was 
only inferable, noting that defense counsel commented the facts 
showed “a crime” had been committed, while at one point assert- 
ing the government did have to prove all the elements of the 
crime. Slip opinion, supra, 3-4. Further, Byrd’s counsel's failure 
to seek or correct the instructions could not have been considered 
as affirmative agreement, in view of his earlier failure—held 
clearly erroneous—to seek instructions in a situation governed by 
Bartley v. United States, 115 U.S. App. D.C. 316, 319 F.2d 717 
(1963). The Court's citation to Clark v. United States, 104 US. 
App. D.C, 27, 259 F.2d 184 (1958) makes this quite clear. 


7 This argument does not overlook the unquestioned sanctity of 
a defendant’s right to jury trial. The question of this right in 
gross is simply not the question of whether certain uncontested 
issues, those issues on which determination of guilt does not de- 
pend, may not properly be forgone for tactical advantage. 
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conviction.” Fahy v. Connecticut, 375 U.S. 85, 86 (1963). 
To argue the contrary on the facts of the instant case is 
to insist on ritualistic formality. 


II. The court’s rulings on evidence were not erroneous. 
(Tr. 41-42, 45, 93-95) 


Appellant’s complaints of the trial court’s erroneous 
admission of “opinion” testimony, and admission of evi- 
dence that defense witness Anderson was in jail at the 
time of trial are without merit. It was shown that Tal- 
bert’s impression appellant saw him coming toward the 
store and fled was based on what he had observed as he 
approached (Tr. 41-42, Br. 19). Whether one individual 
reacts because he sees and recognizes another is an ob- 
jective phenomenon to the other; it is perceived fact, not 
opinion, as defense counsel acknowledged later in cross- 
examination when she asked Talbert if appellant had seen 
him as they stood at the bus stop (Tr. 45). By no stretch 
can it be termed abuse of discretion to have allowed Tal- 
bert so to testify: when the impression was shown to 
have been based on fact, those facts were equally available 
on eross-examination. Zimberg v. United States, 142 F.2d 
132, 185 (4th Cir.), cert. denied, 323 U.S. 712 (1944); 
Central R. Co. v. Monahan, 11 F.2d 212 (2d Cir. 1926). 

Cross-examination of Anderson revealing that he had 
talked with appellant in the cell block the day before was 
hardly erroneous as showing Anderson was in jail since 
it did not so show. Anyone who talked with appellant the 
day before would have had to do so in the cell block, in- 
cluding his counsel (Tr. 93-95). It never developed ex- 
plicitly that Anderson was incarcerated. The prosecutor’s 
fleeting remark in closing argument that Anderson came 
out the same door as appellant was at best oblique refer- 
ence to the circumstance (Tr. 172). It provided nothing 
the jury had not already seen; no mistrial was sought; it 
was not objected to at the time of its occurrence. If 
heard, and if heard, noticed, it was harmless. O’Malley v. 
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United States, 227 F.2d 332, 336 (1st Cir. 1955), cert. 
denied, 350 U.S. 966 (1956). 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
JoEL D. BLACKWELL, 
MARTIN R. HOFFMANN, 
Assistant United States Attorneys. 
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